
"waste" Commission resollrces: the Commission is currently unable to conduct comparative

hearings between mutuall' exclusive applications and thus does not expend resources in

evaluating those applicaticns. Furthermore, the Marquette Application did not prejudice

any applicants for the Marquette Station since, at the time that Scanlan filed its application

for the vacant UHF allotn; ent, there were no such other applicants.

Finally, and perhaps most importantly, the purpose of the Marquette

Application was to expedi e (and clearly not to delay) the onset of new television service to

viewers in the MarquettefI ;hpeming area. The historical lack of interest in the Channel 19

allotment and the availabiity of other UHF allotments to Marquette led Scanlan to

reasonably conclude that J 0 other broadcasters would file competing applications to

construct the Marquette S11tion and. as a result that initiation of television service to

viewers in the Marquettell ;hpeming area would be expedited. Thus, the filing of the

Marquene Application de; rly was not inconsistent with the objectives of the Inconsistent

Application Rule; if anythl ng, it served to advance the fundamental objective of expediting

the provision of new telev sion service to viewers in Michigan's Upper Peninsula. Under

such circumstances, the C mmission should reject Iacobelli's argument that the Inconsistent

Application rule warrants lismissal of the Marquene Application. ~

" That the Commissi< n has authority to make exceptions to rigid application of its
rules in circumstances sud as those at issue in this proceeding is clear. The Commission's
"discretion to proceed in d!.fficult areas through general rules is intimately linked to the
existence of a safety valve procedure for consideration of an application for exemption
based on special circumstances." In re Applications of Radio Representatives, Inc. et aJ, 5
F.C.C.Rcd. 1894,1896 (1990) (quoting WAlT Radio v. FCC, 418 F. 2d 1153, 1157 (D.C.
Cir. 1969» (refusing to rigidly apply Multiple Application Rule where applicant had agreed
to dismiss inconsistent application). It is appropriate to extend such a safety valve to "an
applicant who proposes a lew service that will not undermine the policy, served by [a] rule,
that has been adjudged in he public interest." Id. Just last year the Commission
recognized that its inabilit' to process mutually exclusive applications justified a temporary
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ll. THE FILING OF THE MARQUEITE APPLICATION DURING THE
PENDENCY OF THE CALUMET APPLICATION AND THE CRANDON
APPLICATION DID NOT VIOLATE THE INCONSISTENT APPLICAnON
RULE

Iacobelli al~ I contends that the Marquette Application is inconsistent with the

Calumet Application and t Ie Crandon Application. Exhibit B to the originally filed

Marquette Application spel ifically acknowledges the Grade B contoW' overlap with the

Calumet Station, and state~ that the Calumet Station and Marquette Station would be

operated in tandem. Exhil:'t B to the Marquette Application was amended on April 5, 1996

to further elaborate Scanlar 's intentions by proposing operation of the Calumet Station (for

which a construction penm had recently been granted) as a satellite of the Marquette

Station, A detailed public nterest showing was made in support of the satellite proposal.

The Inconsistent Rule is cIt arly inapplicable as to the Marquette Application with respect to

the Calumet Application Sil ce both applications could (and still can) be granted under the

Commission's rules.

The same is 1'"Ue with respect to the Crandon Application. Although the

onginally filed Marquette a:lplication acknowledged the pendency of the Crandon

application. it did not. due 1 ) an oversight, reference the predicted Grade B contour overlap

between the Marquette Statlm and the Crandon Station However, the amendment to the

waiver of its rules limiting payments to dismissing applicants pursuant to settlement
agreements in comparative broadcast proceedings. See FCC Waives Limitations on
Payments to Dismissing Applicants in Universal Settlements of Cases Subject to
Comparative Proceedings F'eeze Policy, Public Notice 95-391 (September IS, 1995)
(recognizing that the delays resulting from the Bechtel decision "have caused hardship to
[applicants in comparative b:'oadcast proceedings] and also disserved the public interest by
Impeding the initiation of new broadcast services"). Clearly, the same logic is applicable in
this proceeding--the Commission should reject Iacobelli's efforts to invoke the Inconsistent
Application Rule for the punose of impeding the initiation of new television service to
viewers in Marquette.

7



Marquette Application filed April 5, 1996 acknowledged this overlap and requested a

waiver of the Commission s multiple ownership rules. In any event, Scanlan will, through

a separate pleading, seek i ne Commission's leave to dismiss the Crandon Application. The

issue of whether the Marq lette Application is consistent with the Crandon Application is

therefore moot.~

III. THE Fll..ING OF THE MARQUElTE APPLICATION DID NOT VIOLATE
THE MULTIPLE APPLICATION RULE

Iacobelli argles that the Marquette Application should also be dismissed

under the Multiple Applica ion Rule, 47 C.F.R. 73.3520. The Multiple Application Rule

prohibits applications "for lew or additional facilities for a station of the same class to

serve the same community )[ license" from being filed by the same applicant. 47 C.F.R.

73.3520 (emphasis added). Scanlan currently has outstanding only one application to serve

the community of Marquen' That Ishpeming or any other city may have geographical

proximity to Marquette is I relevant. The Marquette Application clearly does not violate

the Multiple Application R1 Ie.

IV. THE PRIMARY MOTIVATION BEHIND IACOBELLI'S PETITION
APPEARS TO BE ro THWART COMPETITION, NOT TO FURTHER THE
PUBLIC INTEREST~ _

A close exam nation of the history of the Marquette and Ishpeming

proceedings casts serious ql.estions as to Iacobelli's motivation for filing a competing

application for the Marquett Station and the Petition and Supplement against Scanlan. The

Channel 19 allotment for tht Marquette Station has been vacant for years, yet only when

6. Iacobelli's petition to deny the Crandon Application is also mooted by Scanlan's
intention to withdraw the Cr mdon Application. That aspect of the Petition is therefore not
addressed herein.
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Scanlan, an affiliate of Ia<obelli's main competitor in Traverse City and Sault Ste. Marie,

sought to initiate new tele vision service for viewers in Marquette did Iacobelli show any

interest whatsoever in constructing a television station to serve Marquette. Moreover,

Iacobelli chose to file a cc,mpeting application against Scanlan (which Iacobelli, as an

experienced licensee, unqlestionably knows will indefinitely delay the proceedings relating

to the Marquette Station) tespite the availability of numerous other UHF channels that

could be allotted to Marq1J~tte.'!:

But IacobelJ was apparently not satisfied to simply file a competing

application against Scanlm Instead he chose to file the Petition and Supplement not only

to challenge the legal men s of Scanlan's applications, but also to use the Commission's

process as a platfonn for llunching spurious and unsubstantiated allegations against

Scanlan. For example, in he Petition. Iacobelli argues that Scanlan's filing of the

Marquette Application and Crandon Application "seriously calls into question Scanlan's

qualifications as to its chancter to be a Commission licensee." Petition at 7 n.13.

I'v1oreover. Iacobelli mainta. ns that it is "impossible to accept that Scanlan had a good faith

7 It is also noteworth) that one of the competing applicants in the Ishpeming
proceeding. William Kring, IS the Vice President. Secretary, Treasurer and Chief Financial
Officer of Heritage BroadcGsting Company of Michigan. which is owned by Iacobelli and is
the licensee of the televisio\ stations with which Scanlan' s affiliate competes in the
Traverse City and Sault Ste Marie markets. See Exhibit A of lacoh;elli Application. The
Iacobelli Application ackno vledges that Kring has an application on file in the Ishpeming
proceeding. It further expla lns that in the event the Iacobelli Application is granted, Kring
will "disassociate himself fr:>m all attributable interests" in Iacobelli's Cadillac and Sault
Ste. Marie television station;, That Iacobelli can flatly assert what actions Kring will take
in the future without any supporting documentation from Kring himself raises serious
questions as to whether Krillg acted on his own or at the behest of Iacobelli in filing his
application for the Ishpeming Station. Scanlan recognizes, however, that this Opposition to
the Petition and Supplemen1 is not the appropriate forum for fully exploring whether
Kring' 5 application for the shpeming Station and Iacobelli's application for the Marquette
Station are strike applicatior s. These issues will be raised at the appropriate time.

9



belief that. taken together. the four applications discussed herein were legitimately filed."

Id. In the Supplement, Iai;obelli continues the mudslinging:

Given the proximit/ of the communities of license of the four applications involved,
and given that the;ame engineer prepared all four applications for an experienced
broadcast licensee, to be reviewed and filed by a law finn with a wealth of
experience in FCC matters, it is hard to countenance that the predicted contour
overlaps cited in th~ Petition to Deny came as a surprise to anyone involved with the
Crandon Applicatiol and the Marquette Application. . .. The above sense of
incredulity is bolste red by Scanlan's manifest willingness to play fast and loose with
the Commission's I',ules. . .. [I]t is notable that (1) the amendment certification
signed by Scanlan vas faxed to him on April 2, 1996, two days before the filing of
the Petition to Den:, which Scanlan claims put him on notice of the various
unrecognized overlaps between applications, and (2) Scanlan, a Michigan resident,
somehow managed !Joth to sign that certification and have it filed in Washington on
the same day, Apri 5,1996.

Supplement at 4-5 n.9.

Scanlan belie yes that a response to these allegations is warranted. As the

discussion above makes elt ar, Scanlan filed the Marquette Application only after the

Commission's staff infonm d Scanlan's counsel of its view that such a filing would be

permissible notwithstanding the pending Ishpeming Application. Furthermore, as Scanlan

readily acknowledged in thi amendment to the Marquette Application and the second

amendment to the Crandon l\.pplication t (each filed April 5. 1996), the originally filed

Crandon Application and tv arquette Application should have made reference to the Grade B

contour overlap that would ~xist between the Crandon Station and the Calumet, Ishpeming

and Marquette Stations. 2/

8. A first amendment t( the Crandon Application, which specified a different
transmitter site, was filed or April 4, 1996.

9. Contrary to Iacobelli s clear implication, however, this reference was not omitted as
part of a grand conspiracy between Scanlan, its counsel and its engineers to cover up
predicted contour overlaps. Instead, Scanlan, its counsel and its engineers simply made a
mistake They regret the 0\ ~rsight. and the mistake was corrected just hours after they

10



Iacobelli's accusation that submitting amendments to the applications on

April 5, 1996 with signatute pages that were faxed to Scanlan on April 2, 1996 constitutes

"playing fast and loose" Wtth the Commission's rules is absurd and even more indicative of

what appears to be the pri1nary motivation behind the filing of the Petition and the

Supplement. It is true tha signature pages for the amendments to the Crandon and

Marquette Applications w( re faxed to Scanlan, along with drafts of those amendments, on

April 2. 1996. Obviously, when counsel for Scanlan was served with Iacobelli's Petition on

April 5, 1996, Scanlan rec"gnized that each amendment should acknowledge and address

the overlaps that had been )verlooked. Scanlan reviewed and approved both the second

amendment to the Crandon Application and the amendment to the Marquette Application

before they were filed witt the Commission. While Iacobelli should be commended for

scrutinizing Scanlan's filinl s with the Commission so closely so as to not miss transmission

dates on facsimile signatun pages, he would be well advised to refine his investigative

skills before he undertakes '0 launch unsubstantiated and false allegations at his main

competitor in the future.

Iacobelli's Petition and Supplement raise serious questions as to whether

Iacobelli has used the Commission's process for improper purposes. Regardless of his

motive, however, Iacobelli hould not be permitted to succeed in his efforts to stall the

initiation of new television ;ervice to viewers in Michigan's Upper Peninsula. The

Commission should reject Ltcobelli's Petition and Supplement.

became aware of it.
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Respectfully submitted,

Kevin C. Boyle
W. Alex Voxman
Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Suite 1300
Washington, DC 20004
(202) 637-2200

By:

SCANLAN TELEVISION, INC. .

11 ~ tV+Dated: May 15, 1996

Its Attorneys
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SUMMARY

The applications of ,canlan Television, Inc. (" Scanlan") for new commercial television

stations on Channel 4, Cral don, Wisconsin, and Channel 19, Marquette, Michigan (the

"Crandon Application" and the" Marquette Appllcation" respectively), violate § 73.3518 and

§ 73.3520 of the Commissl )n's Rules (the" InconsIstent Application Rule" and the "Multiple

Application Rule," respecti ely) and must therefore be dismissed. The framework created by

the Inconsistent Applicatior Rule and the Multiple Application Rule, when coupled with

§ 73.3555(b) of the Comm;sion's Rules (the "ll:levlsion Duopoly Rule"), bars an applicant

from filing, without seekin~ at the time of fillng Jppropriate waivers of the Commission's

Rules, applications for two Jr more stations ir either the proposed Grade B signals of the

stations would overlap or t! e stations propose to serve the same community.

The Marquette App cation violates both the Inconsistent Application Rule and the

Multiple App!Jcation Rule As between the lshpc'IIlll1g Appllcation and the Marquette

Application, the predicted 'in CruJf CUllflJur 0" ,'r/up 0f the two stations would be 97%, the

overlap between the Grade -\ contours of lhe st~ltlOI1 s would be 99.9 %, and the overlap

between the Grade B conto rs lOOre TI1Lls, til-: t\\U applicatlons propose to serve the same

community in violation of le Multiple Applic;lllun Rule. Moreover, the Marquette

Application as originally fi ~d. stated that the GraJI.:' 13 wntours of the Marquette and

Ishpeming Applications wo tid overlap and t!ut t!ll:rl: would be Grac: B contour overlap

between the Marquette Ap~ licatJon and the Calumet Application, (Marquette Application at

Exhibit B), but the Marque te Application did nut cOlltain any request for a waiver of the

Television Duopoly Rule. Jpon the filing or a Petitiull to Deny the Marquette and Crandon
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....

Applications, the Marquette Application was amended to recognize some of the overlaps

between it and Scanlan's ot ler pending applications and purported to seek the necessary

waivers of the Commission s Rules. Nevertheless, despite the filing of such waivers by

amendment, and despite Sc nlan's claims in its OppositIOn to the Petition to Deny that it had

secured the Commission St ff's informal permiSSIOn to file the Marquette Application during

the pendency of the Ishpem ng Application' s status as deadlocked in comparative hearing, the

Marquette Application viol. ted the Inconsistent Appllcation Rule and the Multiple Application

Rule. In that such violatio' s, under Commission precedent, cannot be cured by amendment to

the offending application, I e Marquette Application must be dismissed.

The Crandon Applii uion violates the InconSistent Application Rule. At the time the it

was filed, the application d j not disclose thai the predicted Grade A contour of that

application would overlap' Ith the predicted Grade B contour of Scanlan's pending application

for Ishpeming Channel 10 'Ishpeming Applicdllol1" I, that the Crandon Application's

predicted Grade B contour vould overlap with the predicted City Grade Contour of the

Ishpeming Application. tha the predicted Grade B contour of the Crandon Application would

overlap that of the Ishpeml g Application, or that tile predicted Grade B contour of the

Crandon Appllcation wOldt overlap that of Scanlan's then-pending and now-granted appli

cation for a new television ,tation on ChannelS. Calumet, Michigan ("Calumet Application").

Following the filing of the )etition to Deny, SClnlan amended its Crandon Application to

disclose some of the predic ed overlaps and to seek wal ver of the Television Duopoly Rule for

certain of those overlaps. can Ian has since pledged, Il1 its Opposition to the the Petition to

Deny, to seek the voluntar dismissal of the Crandon Application.

ii:..



Before the
FEDE RAL COMMUNICATIONS COMMISSION

Washington, D C 20554

In re Applications of

SCANLAN TELEVISION INC.

For Permit to Construct a ~ ew
Television Station at VHF 'hannel 4
Crandon, Wisconsin

For Permit to Construct a ~ ew
Television Station at UHF 'hannel 19
Marquette, Michigan

TO: Chief, Video Service~ Division

)

)

)

)

)

)

)

)

)
)

)

FCC File No. BPCT-950915KI

FCC File No. BPCT-960111KO

REPLY fO OPPOSITION TO PETITION TO DENY

Mario F. Iacobelli ( Iacobelli"), an applicant for Channel 4, Crandon, Wisconsin, and

Channel 19, Marquette, MI 'higan, by his attorneys, pursuant to 47 C.F.R § 73.3584(b), here-

by tiles a Reply to the Ma) 15. 1996, Opposltioll ("Opposition") of Scanlan Television, Inc.

("Scanlan"), responding to acobelli's Petltion to Deny both the above-referenced applications

(" Petitton to Deny "). I Bee use the Opposllioll tails to show that the two subject applications

comply with §§ 73.3518 ar i 73.3520 of the Commission's Rules (the "Inconsistent

Application Rule" and "ML tiple Application Rule," respectively), the Commission should

dismiss the applications, 111 )uppon of which. the following is respectfully submitted:

BACKGROUND

1. At the time' canlan filed the presently contested applications for construction

permits for new commerci, television stations 011 Channel 4 in Crandon, Wisconsin

1. Scanlan's Oppos, lOn, pursuant to two requests for extension of time, was timely
filed May 15,1996, Thus pursuant to §§ 73.3584(b), 1.45 and 1.4(h) of the Commission's
rules, this Reply is timely led.
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("Crandon Application"),2 a ld Channel 19 in Marquette, Michigan ("Marquette

Application"),3 Scanlan had pending before the Commission an application for a construction

permit for a new commerci, I television station on Channel 10 in Ishpeming, Michigan

("Ishpeming Application"),' and a now-granted application for a construction permit for a

new commercial television lation on Channel 5 in Calumet, Michigan ("Calumet

Application"). 5 At the time It was filed, the Crandon Application neither acknowledged the

various contour overlapsD tl 11 would exist between the facilities proposed by the Crandon

Application and those propl sed by both the Ishpeming Application and the then-pending

Calumet Application,7 nor~quested a waiver 01 the Television Duopoly Rule, 47 C.F.R.

1 FCC File No. Bf CT-950915KI.

3. FCC File No. B1 CT-960111KO

4. FCC File No B1 CT-941116KH.

5. FCC File No. B1 CT-950412KF The Calumet Application was granted with the
caveat that the satellite wal er request cOI1lained therein (due to the overlap between the
Ishpeming Application and he Calumet AppllcaLJon) wlll be considered in connection with the
Ishpeming Application. Se, Letter of March 6. 199b. r·rom Barbara A. Kreisman, Chief,
Video Services Division. i light of that caveat. th~ Commission granted the Calumet
Application conditioned up. 11 Scanlan cOlbtrUCtlllg a main studio within its principal
community contour due to 1e possibilit) that the Ishpeming Application may not be granted.
Id. at I n.l. The Calumet \pplicallon was al:)o granted without acknowledgment of the
overlap with the Crandon ppltcallon. See PetltiOn [0 Deny at 3 n.9 and accompanying text.

6. All overlaps refe red to in this kepiy may be verified by reference to the
Engineering Statement app\ nded to the Petllion to Deny filed by Iacobelli on April 4, 1996.

7. The facilities pro losed by the Crandoll Application would create overlap between
(1) the predicted Grade A ,Jntour of Crandon Channel 4 and the predicted Grade B contour
of Ishpeming Channel 10,:) the predicted Grade B contour of Crandon Channel 4 and the
City Grade Contour of lsh f '~ITIlng Channel 10, d) the predicted Grade B contours of the
Crandon and Ishpeming ste Ions. and (4) the predicted (irade B contours of Crandon Channel
4 and Calumet Channel 5.
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§ 73.3555(b), even though hat rule would otherwise prohibit common ownership of the

stations proposed by those 1ree applications. The Marquette Application as originally filed

stated that n[t]he Grade B ( mtour of the station proposed in the Ishpeming Application would

overlap the Grade B contOL .. of the station proposed in th[e Marquette] Application, n but it did

not contain any request for 1 waiver of the Tele\ision Duopoly Rule. s The Marquette

Application also recognizee that" [t]here is ... Grade B contour overlap between the station

proposed in th[e Marquette Application and the Calumet Station[.]II Marquette Application at

Exhibit B. ~ The Marquette Application did not recognize that the predicted Grade B contour

of the facilities specified 1Ii Ihe Crandon AppliC:lliun would overlap with the predicted City

Grade. Grade A and Grade B contours of the falJiitles specified in the Marquette Application,

nor did it reveal extent of I verlap between the tacllities specified in the Ishpeming Application

and the facilities specified 1 the Marquette Applicatlon. tv

On April 3, 996, Iacobelli filed applications for construction permits for new

television stations for Char lei 4. Crandon, Wiscon~lf1. and Channel 19, Marquette, Michigan,

8. In fact, the Marc. Jette Application did the opposite of requesting a waiver when it
stated that "[ajt such time ,.; the Ishpeming Application may be granted (or, if necessary,
when It appears that the 1st peming matter may proceed to hearing), Scanlan or its affiliate will
take such steps as are nece ')ary to comply With the Commission's multiple ownership rules
then in effect." Marquette '\ppllcation al Exhibll B

9. Once again, the v'larquelle Applicatiull did the opposite of requesting upfront a
waiver of the TeleVision D Jopoly Rule, stating, "li]t" Applicant becomes the licensee of the
Calumet Station, it plans It operate the Calumet Station in tandem with the Marquette Station,
and will, if necessary, reql:st an appropriale \V,mer oj the Commission's multiple ownership
rules at the appropriate lIn '." MJrquette Appll'~J.llUfl ,H ExhIbit B.

10. The predicted ( (C) Crude COllluur uverfup of the two stations would be 97%, the
overlap between the Grade A. contours of the stJI10Ib would be 99.9%, and the overlap
between the Grade B contl irs 100%
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that are mutually exclusive vith, respectively, Scanlan's Crandon Application and Marquette

Application. Iacobelli subsl quently filed a Petition to Deny the Crandon Application and the

Marquette Application on g ounds that they violated the Commission's Inconsistent

Application Rule and Multi ,Ie Application Rule due to their failure to include requests for

waivers of the various unre, ognized contour overlaps set forth above. This resulted in

Scanlan's April 5, 1996, til ng of amendments to the Crandon Application ("Crandon

Amendment") and the Man Jette Application (" Marquette Amendment"). Iacobelli then filed

a Supplement to Petition to Deny ("Supplement") addressing the new information presented by

the Crandon and Marquette Amendments. On May i5. 1996, Scanlan filed its Opposition to

Iacobelli's Petition to Den) and Supplement to Petttlon to Deny.

ARGUMENT

3. The Commi~lOn's Rules set forth J relatively straightforward framework to

govern the number and nat re of applicatlol1~ lor l1evv tacililies any putative applicant may

ftle. The Television Duopi iy Rule bars CLlllllllUll ov.. nershlp of two or more stations whose

Grade B contours overlap. i The Inconsistent Appllcation Rule prevents the filing of, inter

alia, multiple applications;eking authorizalion~ \\ hll.:h could not all be granted under the

Commission's Rules (inclut Ing the TeleviSion Duopoly Rule). And, the Multiple Application

Rule prevents the tiling of nultiple application~ fur new or modified facilities for the same

class of station to serve the same communit)'. i.' UnlIke may of the other complex,

11. Of course, undt .. certain Circumstances, a party may seek to own, operate or
control two or more such, ations by requesting thal the Commission waive the rule.

12. Unlike the Tele ISlon Duopoly Rule, ~ee supra note 11, the Inconsistent
Application Rule and the 1\ ultipk Application Rule Illay not be satisfied by seeking a waiver
at a time after an offendin~ applicallon is tiled. See Infra note 17 and 1 11.
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interlocking sections of the :::ommission' s Rules. tbere IS no guesswork involved with these

rules, nor do they create an, "gray" areas -- either an applicant complies or fails to comply

with the above-stated rules Scanlan's Crandon Application 13 and Scanlan's Marquette

Application quite simply fa to comply and should therefore be dismissed. 14

Multiple Application Rule

4. The Marque! e Application violates the Multiple Application Rule.

Nevertheless, Scanlan's Op losition attempts to demonstrate that the Marquette Application

complies with the rule. UI fonunatel y, Scanlan's Opposition altempts to do so by misquoting

the rule thusly: "The Mull pIe Application Rule prohibits applications 'for new or additional

facilities for a station of tht same class to serve the sume cumJ1luniry of license" from being

filed by the same applicant ' Opposition at 8 (emphasis added) (citation omilted). The

Multiple Application Rule, 'lowever, does not bar appilcations for new facilities for stations

"to serve the same commu lit) of license, 1I but rather those proposing "to serve the same

13. The Opposi tion states that "Scan Ian w til th rough a separate pleading, seek the
Commission's leave to disl iss the Crandon Appll":JllOIl. The issue of whether the Marquette
ApplicatIOn is consistent "", th the Crandon Appll..:atlull land Iacobelli's petition to deny the
Crandon Application] is thl refore moot." Opposllion at 8 and n.6. Because Scanlan is bound
by this representation to th Commission, see..+7 C f.K 9 73.1015, this Reply will treat the
Crandon Application as if has already been dISIlII::>sel1.

It should be noted, lo\-vever, that tlle dlslllissal ,)f the Crandon Application does !lQ!
remedy Scanlan's violation of the InconSIstent Applil.:atlon Rule crea.;.;d by the concurrent
filing of the Crandon Appl .:ation and the Marquette Application, without a request for waiver
of the Television Duopoly {ule, specifying facililles that would create Grade B overlap
between the two stations. n additlon, IacobellI at thIS time requests that the Commission
grant Iacobelli the right to ,ubsequently supplement llm Reply In the event Scanlan fails to
have the Crandon Appilcat,m dismissed.

14. As detailed in l1cobelli's Petition to Deny at ~ 9 and the Supplement at , 6,
Scanlan's sundry violation~ of the Inconsistent Application Rule and Multiple Application Rule
may not be remedied by St 'Jsequently amending the offending applications, Thus, as to the
last-filed Crandon and Ma: {uetle Applications, ~l1e appropriate remedy is dismissal.



community." While this is a subtle semaIHic distInction, it is one of legal significance --

"community of license" is; term of art specifying the town to which a broadcast facility is

licensed, whereas "commUi Ity" refers to a specific area which may in fact encompass several

closely situated communitit ) of license. 15

5. Such is the ( lse with Marquette and ishpeming, two cities located

approximately ten miles ap. rt but within the same "community." Indeed, even in the

Opposition, Scanlan consis ~ntly refers to this communlty as "the Marquette/Ishpeming area."

Opposition at ~, 3. As sue 1, anyone filing applications for new facilities of the same service

to serve both these cities ~ luld violate tile Muillple Application Rule. The most damning

evidence in support of this s the fact that the facilities proposed by Scanlan's Ishpeming and

Marquette Applications we dd create predicted City Grade overlap between the two stations of

97%, Grade A overlap of' 9.9%, and 100% Grade B overlap. Hence, Scanlan's Marquette

Application, having been t ed subsequent to Scanlan's pending Ishpeming Application,

violates the Multiple Appll ation Rule and must De dlSllllssed.

Inconsistent Applicatiun Rule

6. Scanlan's al 'uistic iIHeIHions not withstanding, see Opposition at 2 (" Scanlan

has sought to further the p blic Interest by Initiating badly needed service to [Marquette]"),

the Marquette Application s simply not acceptJDk for filing under the Inconsistent

Application Rule given the pendency of the ISllp-:11l1ng Application and Scanlan's ownership of

the Calumet construction r ~rmil. The Televlsiun Duopoly Rule bars Scanlan from owning,

15. If a contrary in erpretation were accepted, It would be permissible for an applicant
to file applications, for ex, mple, for new facilities for Brooklyn, the Bronx, Manhattan,
Queens, and Staten Island vithout running afoul of the Multiple Application Rule.

6
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"

operating or controlling tWI television stations whose Grade B contours overlap. As such,

Scanlan may not own two ~levision stations whose contours (Grade B, Grade A gng City

Grade) are practically coex ~nsive, Nor may Scanlan own, in the absence of a waiver of the

rule, two stations whose G dde B contours overlap. as do those of the Marquette Application

and the Calumet Applicatic 1. Hence, the Marquette Application, as the last-filed of the three

above applications, must bt dismissed under the Inconsistent Application Rule as well.

7 Scanlan's sugestion that it obtained the unofficial consent of certain unnamed

and unspecified members c . the Commission's staff before filing the Marquette Application

during the pendency of the Ishpeming Application, Opposition at 3, 5, is irrelevant. The

Commission's Staff may nl t waive the Commission's Rules, 47 C.F.R. § O.283(a)(1), and the

Staff's opinion as to the pc 'missibiJity of some constituent's proposed action must nevertheless

be subject to challenge UPI :1 the commencement of such action. Such alleged consent does

not render Scanlan's appli( 3.tion5 acceptable for filing under the Commission's Rules.

8. It is also irr levant that Scanlan' s filtng of the Marquette Application may have

In some way been within I \e spirit of the InconSistent Application Rule. 16 Opposition at 5-6.

16. Even if simply Deing within the spim of the Rules were enough to render an
application acceptable foriling, Scanlan does nOl even achieve that. Contrary to Scanlan's
protestations, Opposition < 6 ("the Marquette ApplIcation did not prejudice any applicants for
the Marquette Station sine , at the time Scanlan filed I ts application for the vacant UHF allot
ment. there were no such ;ther applicants"), the Marquette Application does create prejudice.

The applicants whc the Inconsistent Application Rule is designed to protect are IlQ1
only those that may be mt l,ually exclusive with the later filed inconsistent application but also
those applicants mutually xclusive with the alreadv-on-file application. For example, in the
current case, it would bele mutually exclUSive applicants for the Ishpeming allotment who
would be prejudiced if Sc nlan's Marquette Application were granted, for Scanlan, as permit
tee of Channel 19 111 Marc !Jette. would then have llh.:entive to refuse to settle and/or to draw
out the Ishpeming proceec ng as long as possible (and indefinitely if it was within Scanlan's
power to do so) to allow !m to serve the Ishpel1llng/Marquette market without competition

(continued ... )



When a party seeks to take action before the Commission that the party believes to be within

the spirit of the Commissic 1'S Rules despite technically violating those Rules, it is incumbent

upon that party to seek, fn m the Commission, a waiver of that applicable rules to allow the

action. 17 That is, in fact. ! Ie whole reason behind the Commission's power to grant waivers

of its Rules. See,~, W\IT Radio v. FCC, ~18 F.2d 1153,1157 (D.C. Cir 1969)

("agency's discretion to pr lceed in difficult areas through general rules is intimately linked to

the existence of a safety v lye procedure for consIderation of an application for exemption

based upon special circurr .tances"). The only thll1g that matters in the instant case is that the

Marquette Application co: ld not be granted gi ven the pendency of the Ishpeming Application

and, absent a waiver, owr :rship of the Calumet construction permit.

9. Scanlan' s ~' t.arquette Application as demonstrated in the Petition to Deny,

Supplement to Petition to Deny, and above, is .:le;lrly inconsistent, for purposes of the

Inconsistent Application I ule, with Scanlan's pendlng Ishpeming Application. This state of

affairs does not change s nply because the lshp~l1llng Application is currently deadlocked in a

16. (... continued
from the station propose( by the mutually exclusi, e applications for Channel 10, Ishpeming,
which action would clear y be contrary to the public interest.

17. Scanlan's ow Opposition supports thl~ position. At Note 5, the Opposition
explains all the good rea .ons why the ComlTIlssiol1 has maintained a fair-minded waiver
policy. However, the kt y aspect of any waIver policy is that the party not in conformance
with the rules actually request a waiver, as IS indicated by the precedents cited in the above
specified note. In fact, ven when the COll1l1llSSIUn grants a waiver of its Rules on its own
motion, see Opposition t 6 n.5 (quoting Appllcalions of Radio Representatives, Inc., 5 FCC
Red 1894, 1896 (1990») the Rules are wai ved not merely ignored.

Scanlan just tlat lut opted not to include all the waiver requests necessitated by the
pending status of hIS va 10US applications. Thu~. consistent with Commission precedent,
Scanlan's last-filed, offe lding applicatlon(s) '11USt be dismissed. See Premier BrQadcastin~,

Inc., 7 FCC Rcd 867. ~' 70 (1992)
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comparative hearing with n utually exclusive applications. The contours proposed by those

applications are practically:oextensive, and even had a waiver been requested (and it wasn't),

both applications could not have been granted under the Commission's Rules and precedents.

10. The Marque' e Application IS also inconsistent with the Calumet Application.

This remains true despite Sanlan' s attempt to incorporate a satellite waiver request, via

amendment, into the Marql~tte Application. First, amending the Marquette Application to

seek a waiver of the Televi ,Ion Duopoly Rule under the satellite exception does not remedy

the Inconsistent Applicatiol Rule violation created by me original filing of the Marquette

Application being inconsisl nt with the Calumet Application. See Bi~ Wyomin~ Broadcastin~

~. ::: FCC Rcd 3463 (]~87). More importantly even the Marquette Amendment's waiver

request cannot remedy the nconsistency between the Marquette and Calumet Applications. In

fact, the Amendment mere underscores the inconSistencies between Scanlan's three

remaining Applications (at" 'f the voluntary dismissal or the Crandon Application). The Com

mission granted the Calum, l Application based upon that station, the proposed Grade B signal

of which would overlap th, of the Ishpeming ApP[I\..:atJon, being a satellite of the Ishpeming

station. The satellite excel ion to the TelevisloJl Duopoly Rule does not contemplate the

station for which the waivl IS granted being tl1~ )atellite of two stations with whom it has a

(irade B overlap (let alone wo station) v.!JOSI:' )lgn~lh uverlap as well, as do those of the

Ishpeming and Marquette r pplication). Nevertlleles). ooth Scanlan's Ishpeming Application,

see supra, note 5, and Scal lan's Marquette Appllcalloll. Opposition at 7, currently contain

satellite waiver requests sp, cifying parent-satellIle operation with the Calumet Application.

Thus, it is indisputable tha the Marquette Applll..:ation violates the Inconsistent Application

Rule as regards both the Is Ipeming and Calumet Applications.

9



11. Moreover, Sanlan' s subsequent amendment of the Marquette Application to

request the appropriate wal ers of the CommissJon' ') Rules or his promise to "take such steps

as are necessary to comply with the Commission's multiple ownership rules then in effect,"

Marquette Application at E ,hibit B, do not make the Marquette Application any less subject to

dismissal. To avoid violatl 19 the Inconsistent AppltcatlOns Rule, Scanlan was required, at the

rime the Marqueue applicaon was tendered, to request a waiver of the Television Duopoly

Rule given that there was" v'erlap between the r"acilJlie~ proposed by his commonly owned

applications. New Life En erprises, Inc., 7 FCC Red 843 (1992). His failure to do so may

not be corrected by amend lent, because an amendmel1l "cannot correct a violation which has

already occurred." Big W. oming., ::: FCC Rcd at ]493 (the gravamen of the violation of

rules such as that barring I consistent or mulliple applications is "rhe filing of the inconsistent

applic(Jriofl irself and such vlolallon can nev-:r lJl.: .:ured by subsequent amendment because

the act of filing cannot be ndone. ") (emphasis III ongll1al). Thus, because the Marquette

Application contained no y, lIver request Jl lll.: 111111::' Il was filed (and even by amendment can

not proffer a plausible wal er request given tne c,XlI.:'nt of overlap with the Ishpeming

Application), the Marquett, ApplicatIOn must bl.: dISJllISsed. See Premier Broadcasting, Inc"

7 FCCRcd 867, 870(199 I.

!\tuti \-at iUllal QU~stiUllS

12. Scanlan, in ddition to making a failed attempt to demonstrate compliance with

the Multiple Application H de and the InCOJlSlstelll Application Rule, uses the Opposition to

cast spurious aspersions to .anJ bcobl.:lli'::, lnklit III liling applications for Crandon and

Marquette and the Petition .0 Den)' Scanlan's Crandon and Marquette Applications. The sale

10
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basis of these accusations : ~ems to be the wholly irrelevant fact that Iacobelli owns stations in

Cadillac and Sault Ste. M,j -ie, Michigan, while Scanlan owns stations in Traverse City, and

Sault Ste. Marie, MichigaJ 18 While Scanlan claim::. a~ grounds questioning Iacobelli's intent

the fact that Iacobelli dare, file competing applIcations against Scanlan, Iacobelli's exercise of

his right to file application during filing wllldows open for the only allotted l9 channels to

Marquette and Crandon sh 'uld create no such lnfercnc~.

CONCLUSIOJ\

It is clear that Scan.iII 's Marquette Applicallon does not fit into the simple framework

established by the Commi:'lOn' s Television Duopol y Rule and Inconsistent and Multiple

Application Rules, becaust the facilities proposed by that application may not be commonly

owned with the facilities pJposed by Scanlan's Ishpeming Application or, absent a waiver

18. Scanlan's Oppu ,ition also makes much of the fact that William Kring, a current
officer of the Cadillac and ;aull Ste. Mafle licemee, IS a mutually exclusive applicant with the
Ishpeming ApplicatlOn, T al a current cmployec/ufl-jCer of a television-owning entity seeks to
become an owner himself :ern~ far from jl1\Jdluu::, To the extent that Scanlan finds it odd
"[t]hat Iacobelli can tlally :>sen whal actiun::. Kr.ng will take in the future [regarding
disassociating himself fron all attributable ll1lereSb ill the Cadillac and Sault Ste. Marie
stations] withoUl any SUppl 'ting dOCumeJ1ldliull irU/:1 Kring himself raises serious questions,"
Scanlan must have obvlou~ y overluoked llle fall lll..ll Knng amended his own Ishpeming
applicatIOn to ret1ect thIS II tent via an amendmclt sIgned by Kring and filed with the
Commission on April 3, I' :)6,

19. Scanlan seems ) suggest thal lacobdli possessed a bad motive in filing for
Channel 19, Marquette, be ause there were other channels available to be "allotted" to
Marquette. This defies log c, In the first 1l1stallce, Iacobelli is under no duty to seek to have
additional channels allottee to Marquette, at th~ fisk at diluting that market for both the
Channel 19 applicants and lpplicants for any subsequently allotted channel, rather than
applying for the already-al Hted Channel 19 during J window open to filings therefor.
Second, filing a petition lO den) an application (..11H1 iilll1g a supplement in response to
lI1effectual, late-filed amen ments thereto) with which one may be mutually exclusive, when
there IS a valid legal deflc, ncy in the challengeJ application, is not only a non-malicious
undertaking, l[ IS Wlse ddn nistrative praclll'C
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